During the course of the hearing, West Freedom's counsel asserted
that he contested the citations because the mine operator had initially
indicated that no coal was being mined at the subject West Freedom
Strip Mine.  Counsel stated further that he was led to believe that the
mine was a gravel pit mining operation, and since the citations alleged
that the violations occurred while the operator was mining coal, he
believed that there was no legal basis for MSHA's issuance of the citations.
Subsequently, in preparation for the hearing, counsel learned for the
first time from the operator that coal was in face being mined at the
mine in question.  Under these circumstances, counsel stated that he
has no defense to the citations and agreed that they were properly
issued and that the conditions or practices cited by the inspector
as violations did in face occur.

West Freedom's counsel indicated that while his original contest
asserted that the inspector made findings that the citations were "signi-
ficant and substantial", he agreed that this assertion was in error and
he conceded that the inspector made no such findings (Tr. 5-12).

Findings and Conclusions
Fact of Violations

West Freedom Mining Company does not now contest the fact of
violations in these proceedings and admits that the conditions or practices
cited by the inspector in the section 104(a) citations constitute violations
of mandatory safety standard 30 CFR 77.410 (Tr. 10, 13-14).  Accordingly,
the citations are AFFIRMED.

History of Prior Violations

Respondent's history of prior violations is reflected in a computer
print-out offered by the petitioner during the hearing (Exhibit P-l).
That print -out reflects a total of 44 paid violations by the respondent
during an 11-year period beginning on January 1, 1970, and ending December 28,
1981.  While there are 11 prior citations of section 77.410, three were
issued during the 24-month period prior to the issuance of the citations
at issue in this case. On the basis of this information, I conclude
and find that the respondent has a satisfactory compliance record and I
cannot conclude that any additional increases in the civil penalties
assessed in this case are warranted.

Size of Business and Effect of Civil Penalties on the Respondent's Ability
to _R emain in Busings s

Petitioner asserted that the respondent is a medium sized mine
operator employing approximately 30 employees with a daily production
of 400 tons (Tr. 18).  I adopt this as my finding on this issue, and I
also find and conclude that the payment of the penalties assessed in
these proceedings will not adversely affect the respondent's ability to
remain in business. After serving
